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1. Whére agency deternines after bid opening
that. specificationa overatate its ninimum
needs, canﬂellation or solicitation is
required. :

!,

2, Contracting offfZQr 's. written determination
to cancel solicitation, ‘witich is undated and
could have been .prepared subsequent to pro-
test, is daticiencx*of procedure and form,
not of substance;irand does not affact valid-
ity of cancellution.

3. Recovacj oF. bid preparation ccsts “is not
pcrmit*ed wheré action by procurinq agency
ir) not arbitrary or capr cinus,

'Y w?‘* j-’.’."'

- Ikard ManufacturingLFompany (Ikard) p*otests ‘the can-
cellation aftet“bid”opening of invitation for .bids (IFB)
DAAH(1- 73~B-0056:by the U{8, Army Misfile Materiel
Readiness ' Commaqu(MIRCOM), Redstone Arsenal,;hlabama.
Ikard cortends that the sole purposc of the cancellation
was to avold award to' lkard

he solicitation l"allerfl for bids to provide 59
hydraulic locks for a.migsile system, The Sonora Man-
ufacturing Company (Sonora) which was the 1ow b]dd&l
received a negative pte—a ard survey. recommendation |
because; amonginther| ithings, it plannnd to substitlte
steel bar stock for the castings required by the speci-
fiéations. The £ivrm) wa denied a’ certificate of {compe-
tency’ (COC) byi'the shall’ Businesf*Administration (SBA) .,
As. a result ot‘a protéat . from Sonora, the contracting

. of ficer requeJted that the :-MIRCOM eniineers review
the specificationb. They determined that use of steel
bar stdck instead of castings would resuli in an equal,
if not superic_, product. Based thereon, the contracting

-
L.




H=192248 . .2

é

)

- P a X Lt “ ’ .‘-" 'f. A R .
officer determined that the originak~specifications
requiring castings 41id not accuvately reflect the

actual needs of the agency arnd shoyld be ravised.
Thereafter the soliclitation was capce'led and Ikard
protested the cancellation to thig!Office.

. During the revisw by the WIRCOM engineers, the
contracting 'officer requedtéd several of the other
bidders, inclucing Ikard_ihich?has.the next low
bidder, to extend the acceptance dates of their bids.
Some of the bidders:commented that. they could have
bid lower prices.had the specifications permitted use
of bar stock.. Ikard was also contacted, to establish
a date tor.a pre-award survey but becauge at lgast .
six negative pre-award ‘surveys: were peftétme@.dn,xkard‘
within tye previois 30 Gays, MIRCOM: dacided that another
supVey,w?s'unneCeSSafyj_Qpﬁhpr;;ggﬁwv;gzs,“it deter-
mined that Ikard was nonresponsiblé, because of its ..
pcor performance. record which-ipeludédi'twelye contracts
terninated for default' duiing’ the previous six months.
MIRCOM then refeérred the matter to the!SBA' for possible

dstaunce of a 'COC. 1Ikard’'was inforied tha{ .the COC

had beern approved by, the S8BA but suksequeftiy, it
received the amendment canceling the solicitat{on.

: LI, e RO T ST I
Ikard,cohﬁénﬁgwgbétAthg_six;négative pre-avard,
surveys were'conaucggdjdﬁrihg.a“ﬁérioq;ggpn”ylgcog*qas
conducting a campaign-to’ insure that 'Ika¥d.receiyed ro
awards ai.d that in spita of Such rédcommendations’, the
SBA'-approved 2CCs in, four of' the sii: cases’and Ikard
did not «pply for COCsyin the'remaining two cases. ..

T':ard doubts that the cancellation was due to a ¢hange

in the agehcy's needs and submits that the.real reason

was to avoid awarding the ‘s ntract to Ikard.

The Army denizs any bad faith. .It cohtends that
after the use of har stuck was\determined to be more
cest effectivethan castings: ang 'x7ually satisfac-
tory for production of small quantities, it was |,
proover to cancal the solicitation and obtain competi-
tion on the banis of the relaxed specifications.
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'This bffico has often sﬁated that a solicitation
may be canceled after ‘bid opening only, when a compel- '

. 1ing reason fof tha cancellation c¢xXists., See, e.g.,

52 Comp._Gen. 285 (1972); 49‘id. 671 (1969) In dieter-
mining whether such a reason‘exists; ope of- the fac-
tors which my»*+ be considered is whether the 'best
interest of the, Government would be served by making
&n' award under the init*al.aolicitation. .Haugbhton
Flevator Division, Reliance'Electric Companx 55 Coinp.
Gen. 105, (1976), 76- CPD 2 94; Edwara B. Friel, Irc.,
55 Comp. Gen. 231. (1975), 75—? CPD 164.

,w"

'here i““ia determined that an, invitation -for bids
contains specifications which oberstate tha minimum
nceds of the procuring agcncy, or .the agencj after bid

p"ping 6eoidesnthat the’ needaaof the Governmept can
be\satisfied by,a less expeneive design>differing
from thatpon ‘'which’ bids were . 1nvited, there exists a
compellinqgreaaon for/fancellation ' of the invitation.
Praxis’ Aasurancerenture, B-191200, March’ 15, 1978,
78--1 CPD 203, ilere,. as the agenuy.reasonably deter-
mined that the use of steel bar stock would be’more
cost effective than use of . the! reqiired castinge, the
cancellation of the solicitation was not only proper |
but was required. A. B, Machine Works, Inc., B-187563,
September ?, 1977, 77-2 CPD 177.

»..:.r

While a coc is conclusive as to mattera of ° responn
ﬁnot preclude a‘subsequent ‘cahcella-

tion of a solicitition’which has beer‘determined, in,
‘good faith, to oversrate the .actual needs of an- ‘agency.
The, record:does not. aupport Ikard'a contzntion of bad
faith by MIRCOM .with regard to this cancellation. As
a result. of Sonora's protest, the. ‘agency decided, to
review whether the specifications, qould be reiaxtd.
This bedan’ at least two months. prior to the issuance,
of the‘COC “for lkard and the results were not.. approved
until tWwo weeks . ‘thereafter. . The protester states that
und°r aaprior Sonora contract, similar’ dev1ations .had
been approved and there was no. need to delay the can-
celiation in this case until after a COC Was issued.‘
It does uot appear, however, that the. pProu ring activ-
ity fully appreciated the cost ramifications guch
changes could have in a competitive: procurement for
the relatively small quantities involved in this case
until the specification review by MIRCOM engineers was
cumpleted.
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. Jkard reqlests that thingfficéf&iye:proper“consid-
erationrto the facl that several documents, attached tq
the 'Agenqy: repdct on this Proteat ”}rt undated and pre-
pPrired after subnission of the protest. oOur Bid Rrotes\
Procedures), .4 C.F.R. § 20:3(c) (19?8)‘requité‘that’an
ageucy. sybniit documentation in response to our request
for a report and, of necessity, this may be pPrepared
after the supbmission of a protes*, We see no signifi-
cance iii-theifact that several of the documents which
were attached:to the administrative report of August 4,
1778, were undated, - There is'no indication in the rec-
ord that the:contracting officer's undated written
determinatiiin® to .tarcel the solicitation does not accu-
rately reflect” the Lacts, Thus, even if it is assumed
that the document was prepared after theé protest was
filed, i} would'be a deficiency of procedure and torm,:
not. of wubstance, and would not affect the'validity

of the cancellation. N
N : 4 P e v b : "“.‘."f w R

.. 'IKard also challenges'the validity of.'theicandella-
tion because the contractiiy. officer who preépared the
unegted determinatzon that the solligitation shotid be
calceled was' not the same, contracting”officer who
issued the cancellation am{hdment. Ikard contéhds this
indicates that the solicitation was not canceled as a
result of the. {jdependent;décision of the contracting
offider who signed the amefidment as reguired by the
procurement laws and regllations.,. However, Ikard
offers no evidence that the cancellation was not .
effect>d by 'a properly, authorized. contracting officer
anc, we know.of no'requirement that a contracting
ofﬁicer signing an amendment canceling a solicitation
must be the same vne who signed the determination tn

2ancel., ,

. As.we haveﬁﬁghﬁgudeafthapthé,ééliéitatfbn“was prop-
erly canceled and hdve found no evidernce in. the record
of bad faith on the part"@f thg,prOCuringpaggncy, it
follows that there.was nojarbitrary or capricious-action
toward the protester.. Thus, there ;is no basis: on which
the pfotestét's.réquéstffog recoyery of its. bid“prepara-
tion costs could be granted., Kent Uniférm‘Comgangt=Inct,
B-188931, July 25, 1977, 77~-2 CPD 46; Keco Industries,.
Inc., 54 Comp. Gen. 215 (1974), 74-2 CPD 175.
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Acting Comptroller ‘General
of the United States

Accordingly,” ‘e must deny the protest and the claim
for bid rreparation costs.
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